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pleaded since the defendant had violated a statutory duty and it mattered not 
that the plaintiff continued work knowing of the violation of the statute. 
Green v. Western American Co. (1902), — Wash. —,70 Pac. Rep. 310. 

The plaintiff should have recovered irrespective of statute under the com- 
mon law rule, — That an employee who notifies the master of a defect in the 
place of work and remains in the employ relying upon a promise to repairs has 
a right of action if injury results from the defect while he is waiting for the 
repairs and has reasonable grounds to expect it. The court, however, based 
its decision upon the principle that there can be no assumption of risk where 
there is a violation of statutory duty. Upon this question there is little satis- 
faction from the cases. Most of them involve contributory negligence or arise 
under the Employer's Liability Act and are therefore not directly in point. 
The case of Nairamorev. C. C. C. &St. Louis Ry. Co., 96 Fed. Rep. 298, 
37 C. C. A. 499, 48 L. R. A. 68, is relied upon and the reasoning of the court 
approved. The theory is that the doctrine of assumption of risk rests upon 
contract express or implied. Therefore the courts will not recognize or enforce, 
as against the servant, any agreement on his part to waive performance of a 
statutory duty of the master since to do so would defeat the object of the 
statute and be opposed to public policy. In support of this view, are Badde- 
ley v. Granville, 19 Q. B. Div. 423; Quackenbush v. Wis. & Minn. Ry. Co. 
62 Wis. Ill; Durantv. Coal Mining Co., 97 Mo. 62. In the case of Grand 
v. Ry. Co., 83 Mich. 564, the court said "Failure to comply with provisions of 
the statute would render the company liable had not the employee been guilty 
of contributory negligence." 

Master and Servant — Assumption of Risk — Neglect of Statutory 
Duty. — A city ordinance prohibited trains from running within the corporate 
limits at a speed exceeding six miles an hour. The defendant company habit- 
ually violated this ordinance. Knowing of this violation a man entered its 
service as brakeman. Seven months later while the train was running at a 
rate of speed in violation of the ordinance the brakeman was killed. His 
representatives bring suit. Held, that the deceased assumed the risk of 
danger incident to the violation of the ordinance. Martin v. C. R. I. & 
P. R. Co. (1902), — Iowa — , 91 N. W. Rep. 1034. 

The court recognized that the negligence in this case consisted in the vio- 
lation of an ordinance, the primary purpose of which was to protect the public; 
in the other case it was the violation of a statute enacted for the express pur - 
pose of protecting the servant. No importance is attached to this distinction. 
Referring to the case of Narramore v C. C. C. & St. Louis Ry. Co. (follow- 
ed by the Washington case above mentioned) , the court contends that the 
assumption of risk is not purely a matter of contract in the ordinary sense of 
the term but a contract that arises, not from any agreement of the parties, 
but implied from the relationship of the parties and has none of the incidents 
of technical contracts. Having undertaken work under certain conditions, 
so long as the conditions remain unchanged no duty on the part of the mas- 
ter has been omitted. To say that the employee cannot waive the protection 
of the statute, as against public policy, is untenable. This follows what seems 
to be the general rule in England and in Mass., though in the latter places 
the cases arose under the Employer's Liability Act. Thomas v. Quartermain, 
18 Q. B. Div. 685; O'Maley Gaslight Co., 158 Mass. 135; Goodridge v. Wash. 
Mills Co. 160 Mass. 234; also Fleming v. St. Paul Ry. Co., 27 Minn. Ill, 6 
N- W. 448; Knisley v. Pratt, 148 N. Y. 372, 42 N. E. 986, 32 L. R. A. 367; 
Higgins Carpet Co. v. O'Keefe, 25 C. C. A. 220, 79 Fed. Rep. 900. It seems, 
however, that where the object of the statute is to protect the employee the 
rule followed in the Washington case, above mentioned, is the more prac- 
tical, as well as the more logical and satisfactory. 



